
 
 

FINAL RULES ON EMPLOYER WELLNESS PROGRAMS UNDER ADA & GINA 
 

BACKGROUND: 
 

Employers have been using wellness programs to improve the health of their workforce and reduce 
healthcare costs for a number of years. The Affordable Care Act (ACA) included provisions intended to 
encourage the use and effectiveness of wellness programs that became effective for plan years 
beginning in 2014. 
 
Because wellness programs often use medical questionnaires and/or health risk assessments and 
biometric screenings, these programs implicate the Americans with Disabilities Act (ADA) and the 
Genetic Information Nondiscrimination Act (GINA).   
 
On May 16, 2016, the Equal Employment Opportunity Commission (EEOC) issued final rules on 
compliant wellness programs under the ADA and GINA. The rules apply to programs that include 
disability-related inquiries, medical examinations, and/or inquiries on family health information.  
 
These final regulations, which will go into effect in January 2017, were intended to better align the ADA 
and GINA with the existing ACA wellness rules. However, some key inconsistencies remain. 
 
Below are key highlights from the final ADA and GINA regulations, followed by a summary of notable 
discrepancies between these and the ACA rules.  
 

ADA: 
 
 Program design 

 Definition of a wellness program expanded to include all wellness programs that involve 
disability-related inquiries or medical examinations regardless of whether the program is:  

o Included as part of the group health plan, or 
o Offered as a “stand-alone” program without group health plan enrollment.  

 
 Must be “reasonably designed” to promote health or prevent disease. Similar to the current 

GINA rules for wellness programs. This requirement applies to both participatory and health-
contingent wellness programs.  
 

 Programs must be voluntary. Under this requirement, an employee cannot be denied coverage 
under a group health plan solely because he or she fails to:  

o Participate in a wellness program  
o Complete a health risk assessment or biometrics screening (Note: mandatory screenings 

in order to earn incentives are still permissible if other regulatory requirements are 
met). 
 

 Nondiscrimination rules apply: Under the ADA, reasonable accommodations must be provided 
if an employee is unable to complete part or all of a wellness program for disability reasons. 
 



 
 

 “Bona fide benefit plan” safe harbor does not apply to rewards and penalties offered in 
connection with an employer’s wellness program under the ADA. 

 
Note: The ADA allows an employer to establish and administer the terms of a “bona fide benefit 
plan” by underwriting and classifying risks, and two employer-favorable court decisions in Seff 
and Flambeau have found that a wellness program offering an incentive in exchange for 
participation in a health screening can be a “term” of a benefit plan that does not violate the 
ADA. However, the final rules reaffirm the EEOC’s position that the ADA’s bona fide benefit plan 
safe harbor does not apply to wellness programs. 

 
 Information Protection: Employer must provide a notice clearly explaining what medical 

information will be obtained, how the medical information will be used, who will receive the 
medical information, the restrictions on its disclosure, and the methods the employer uses to 
prevent improper disclosure of medical information.  

 
In addition, except as necessary to administer the wellness plan, an employer:  

 May only receive collected information in aggregate form that does not disclose the 
identity of specific individuals  

 May not require an employee to waive confidentiality protections under the ADA in 
exchange for an incentive or as a condition for participating in the program 

 
 Incentives 

 The total allowable incentive (financial or in-kind) cannot exceed 30% of the total cost of self-
only coverage with respect to the employee only. 
 

 The limit remains at 30% for tobacco cessation programs that use clinical tests to determine the 
presence of nicotine and tobacco.  

 
 Four scenarios explain how to calculate the maximum incentive depending on how employers 

offer participation: 
 

In this scenario: Max incentive = 30% of the total cost of self-
only coverage under: 

Enrollment in the plan is a condition for 
participation in the wellness program  

The group health plan in which the employee is 
enrolled 

The employer offers a single health plan, but 
enrollment is not a condition for participation 

The group health plan offered by the employer 

The employer offers multiple health plans, but 
enrollment is not a condition for participation 

The lowest cost self-only coverage under a major 
medical plan offered by the employer 

The employer offers no group health coverage The second lowest cost Silver Plan for a 40-year-
old nonsmoker on the state or federal health 
care Exchange in the employer's principal place 
of business 



 
 

GINA: 
 Program design 

 GINA rules apply broadly to all employer-sponsored wellness programs regardless of whether 
they are offered through a group health plan. 
 

 Programs must be “reasonably designed” to promote health or prevent disease. Determined 
based on facts and circumstances—however, programs that to do not provide follow-up or 
advice regarding the collected information will not meet this standard.  

 
 Voluntary Requirement: Employers may not deny access to health insurance or benefits, or 

retaliate against, any employee whose spouse refuses to provide information about his or her 
current or past health status to an employer wellness program. 
  

 Information related to tobacco use is not considered genetic information.  
 

 Information Protection: GINA statutory notice and consent provisions for health and genetic 
services must be provided to employees and their family members. Employers cannot require 
employees to waive confidentiality relating to the disclosure of genetic information in order to 
receive an incentive. 

 
 Incentives 

 Limited incentives may be offered if an employee’s spouse provides current or past health 
status information as part of a voluntary wellness program. However, no incentives are 
permitted for the spouse’s genetic information, including genetic tests.  
 

 No incentives are permitted for genetic or health status information about an employee’s 
child(ren), regardless of whether they are adult or minor age.  

 
 The maximum incentive for the employee is 30% of the cost of self-only coverage; if the spouse 

participates, the same incentive is allowed, equaling two times 30% of self-only coverage.  
 

 Four situations explain how to calculate the maximum incentive depending on how employers 
offer participation, as shown in the above “ADA incentives” chart.  

 

ACA DISCREPANCIES: 
 

 Inducement limits: The tying of the financial inducement percentages to the lowest cost of self-
only coverage is inconsistent with the ACA regulations which look to the cost of coverage in 
which the employee is actually enrolled. 
 

 Tobacco-Cessation Incentives: The ADA rule—unlike the ACA—makes a distinction between 
tobacco-cessation programs that require employees to be tested for nicotine use and programs 
that only ask employees if they smoke. Under the ADA, a 30% limit applies where clinical tests 
are used to determine the presence of nicotine and tobacco and the 50% ACA limit for tobacco 
cessation programs applies if only self-reporting methods are used. 


